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findings or any proposed remedy or 
remedies, or both, in any combination, 
with which it disagreed. 

[Order 675–A, 71 FR 29785, May 24, 2006] 

§ 286.104 Response to notification. 
Upon issuance of a Commission order 

that notes a finding or findings, with 
or without proposed remedies, with 
which the audited person has dis-
agreed, the audited person may: Acqui-
esce in the findings and proposed rem-
edies by not timely responding to the 
Commission order, in which case the 
Commission may issue an order ap-
proving them or taking other action; 
or challenge the finding or findings and 
any proposed remedies with which it 
disagreed by timely notifying the Com-
mission in writing that it requests 
Commission review by means of a 
shortened procedure, or, if there are 
material facts in dispute which require 
cross-examination, a trial-type hear-
ing. 

§ 286.105 Shortened procedure. 
If the audited person subject to a 

Commission order described in § 286.103 
notifies the Commission that it seeks 
to challenge one or more audit find-
ings, or proposed remedies, or both, in 
any combination, by the shortened pro-
cedure, the Commission shall there-
upon issue a notice setting a schedule 
for the filing of memoranda. The per-
son electing the use of the shortened 
procedure, and any other interested en-
tities, including the Commission staff, 
shall file, within 45 days of the notice, 
an initial memorandum that addresses 
the relevant facts and applicable law 
that support the position or positions 
taken regarding the matters at issue. 
Reply memoranda shall be filed within 
20 days of the date by which the initial 
memoranda are due to be filed. Only 
participants who filed initial memo-
randa may file reply memoranda. Sub-
part T of part 385 of this chapter shall 
apply to all filings. Within 20 days 
after the last date that reply memo-
randa under the shortened procedure 
may be timely filed, the audited person 
who elected the shortened procedure 
may file a motion with the Commission 
requesting a trial-type hearing if new 
issues are raised by a party. To prevail 
in such a motion, the audited person 

must show that a party to the short-
ened procedure raised one or more new 
issues of material fact relevant to reso-
lution of a matter in the shortened pro-
cedure such that fundamental fairness 
requires a trial-type hearing to resolve 
the new issue or issues so raised. Par-
ties to the shortened procedure and the 
Commission staff may file responses to 
the motion. In ruling upon the motion, 
the Commission may determine that 
some or all of the issues be litigated in 
a trial-type hearing. 

§ 286.106 Form and style. 

Each copy of such memorandum 
must be complete in itself. All perti-
nent data should be set forth fully, and 
each memorandum should set out the 
facts and argument as prescribed for 
briefs in § 385.706 of this chapter. 

§ 286.107 Verification. 

The facts stated in the memorandum 
must be sworn to by persons having 
knowledge thereof, which latter fact 
must affirmatively appear in the affi-
davit. Except under unusual cir-
cumstances, such persons should be 
those who would appear as witnesses if 
hearing were had to testify as to the 
facts stated in the memorandum. 

§ 286.108 Determination. 

If no formal hearing is had the mat-
ter in issue will be determined by the 
Commission on the basis of the facts 
and arguments submitted. 

§ 286.109 Assignment for oral hearing. 

Except when there are no material 
facts in dispute, when a person does 
not consent to the shortened proce-
dure, the Commission will assign the 
proceeding for hearing as provided by 
subpart E of part 385 of this chapter. 
Notwithstanding a person’s not giving 
consent to the shortened procedure, 
and instead seeking assignment for 
hearing as provided for by subpart E of 
part 385 of this chapter, the Commis-
sion will not assign the proceeding for 
a hearing when no material facts are in 
dispute. The Commission may also, in 
its discretion, at any stage in the pro-
ceeding, set the proceeding for hearing. 
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